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HE3I'OJA 3 BUCHOBKOM EKCIIEPTA SK PE3YJ/IbTAT
OLIHKMU JOKAS3IB 3A BHYTPIINIHIM ITEPEKOHAHHAM

AmnorTanis. BucsiTneHo, IpYHTYIOUNCh Ha HAYKOBUX [Keperax i IpaB0o3acTOCOBHIi MPAKTUILi, OKpeMi acIIeKTn
HE3TOIM 3 BUCHOBKOM €KCIlepTa. 30KpeMa, 3aHa/li30BaHO TapaHTii, AKi HaJjal0TbCA BUCHOBKY €KCIlepTa Bif 3/10BXU-
BaHb 3 60Ky Cy0’€KTiB OLIIHKM JOKa3iB; JOMUT eKCIIePTa SIK OfMH 3i CI0co6iB 3’sicyBaHH:A (YTOYHEHHS, PO3 sICHEHHSI)
3MICTy BUCHOBKY eKCIIepTa; IPU3HAYEHH: JJOJaTKOBOI a0 IMMOBTOPHOI eKCIePTU3M /I OLIHKM BUCHOBKIB IToIepe-
ITHBOI CYZIOBOI eKCIIepTU3Y; pelieHsii Ha BUCHOBKM CYJOBMX €KCIIePTH3 Y KpMMiHaTbHOMY IIPOBa/PKeHHI; Cy6 €KTa
3aJly4eHHA CY/IOBOTO eKCIIepTa A MPOBEJEHHA CY[0BOI eKCIIePTH3Y; NTEPEBipKY BUCHOBKY €KCIepTa K MiJIPyHTs
mist popMyBaHHsI BHYTPIIIHBOTO IePEKOHAHHS Y BUITISAAL 3T0AM 260 He3TOAM 3 BUCHOBKOM eKciiepta. Memo00702is.
3acTOCOBAaHO 3arajbHOHAYKOBI (IHAYKIII, CMHTe3y, CUCTeMHMIT METOJ), @ TAKOX CIIellia/IbHi HayKoBi MeToxu (crrei-
a/IbHO-IOPUAUYHNIT METOJ, OPiBHAIbHO-IIpaBoBuit). Haykoea Hoéu3Ha. PO3KpUTO He3TOAY 3 BUCHOBKOM €KCIepTa
AK pe3y/nbTaT OLiHKM I0Ka3iB 332 BHYTPIlIHIM IepeKOHAHHAM, BU3HAYEHO MTOHATTA. BoKkpeMieHo npolecyanbHi, a
TaKOXX IHTeIeKTYa/IbHi BIACTUBOCTI, sIKi (OPMYIOTb TaKy He3TOfly 3 BUCHOBKOM eKclepra. 3000ymi pe3ynvmamu.
3acBiff4eHo, 10 HEe3TOfa 3 BUCHOBKOM €KCIIepTa Ma€ fAK IPOLeCyasbHi, TaK i iHTenmexkTyanpHi BaactusocTi. IIpo-
LlecyasbHi BusHadeHi KpumiHanbHMM npoliecyanbHUM KofeKcoM YKpainm. IlomsaraioTb BOHM B TOMY, L0 He3rofa
3 BICHOBKOM €KCIlepTa CTAHOBMUTD Pe3y/IbTaT OLiHKM JOKa3iB, AKi € B HbOMY AK €/IeMeHTY IpOlleCy LOKa3yBaHH;
He3rofia 3 BUCHOBKOM eKCIlepTa Mae OyTy MOTMBOBaHa; MOTMBAIis Ma€ 6yTHU CK/IAHMKOM Bif[IIOBITHOI TOCTAaHOBH,
YXBaJIli, BUPOKY; BifIIOBiHO, Cy0’€KTOM Takol OLiHKY € CIifuuil, fisHaBad, IPOKypop, CIigumit cyans, cyn (ocoba
ab0 opraH, 10 3[IiJICHIOE IPOBAKEHH:). [HTe/leKTyaIbHi BTaCTMBOCTI HE3TOMY 3 BUCHOBKOM €KCIIepTa € pe3y/IbTa-
TOM MMC/IEHHEBOI [is/IbHOCTI 3 y3arajJibHeHHH JJOKa3iB Ta IX 3iCTaB/IeHHSA 3 BUCHOBKOM €KCIIEPTa Ha OCHOBi CUHTE3Y
Ta aHaJi3y. rpyHTyIOTbc;I Taki BIACTMBOCTI Ha OCBifii 0co6u, AKa 3[1/ICHIOE OLIHKY I0Ka3iB y BUCHOBKY eKCIepTa.
AprymeHTOBaHO, 1110 NPOLIECYaIbHI if iHTeNeKTya/lbHi BTaCTUBOCTI 36iraloTbcst He 3aBXau. Hesrofa 3 BMCHOBKOM
eKCIIepTa SIK pe3y/bTaT iHTe/leKTyalIbHOI AisIbHOCTI MOXKe 6y TH 37ilICHEHa CTOPOHOIO 3aXMCTY (A TaKOX OYAb-KIUM,
XTO O3HallOMMBCA 3 BUCHOBKOM). [IporiecyanbHMUX MexaHi3MiB /I TaKOi He3roiM He Iepefj0adeHO YMHHUM 3aKO-
HofaBcTBOM. IIpoTe cToOpoHa 3aXMCTy Ma€ MpaBoO B pa3i HE3TOAM 3 BMCHOBKOM €KCIepTa 3aABUTY K/IOIOTaHHA PO
BM3HaHHA 0Ka3y(iB) HemorrycTuMMUM (1), KIIOIIOTATU IIPO IPOBEMIeHHA eKCIepTU3y (II0BTOPHOI, JOJAaTKOBOI), caMo-
CTilIHO 3aJIyYUTH iHIIOTO eKCIlepTa Ha HOTOBipHNUX YMOBAaX, KIOMOTATU IIPO HOIUT eKCIepTa CIiguuM cyamero (Ha
HOCYIOBOMY PO3C/ifyBaHHi), CYZIOM, BIC/IOB/IIOBATY CBOIO HE3TOMly Y IIPOMOBI, peIlTiKax.

© IO. B. Hueanwox, C. O. Ilynvein, 2023
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KnrouoBi ctoBa: KpI/IMiHaTIbHI/II‘/'[ IIponec; noKa3y; HOKa3yBaHHA; OI_liHKa ]I[OKaSiB; BVICHOBOK €KCII€pTa; HE3roga

3 BICHOBKOM €KCIIepTa.

Bcryn

3aKkoHOfaBellb ILIIKOM 3aCTy>XeHO BM3HAYUB
BUICHOBOK €KCIIepTa CaMOCTIlfHMM IIpollecyaabHUM
mKepenoM pokasi (Baulin, & Izotov, 2021). Besy-
MOBHO, OKpeMi 00CTaBMHMU Ta TOfil 6e3 HasBHOCTI
crrenianbumx 3Ha"b (O’'Brien et al., 2015; Osmolian et
al., 2022; Roux et al., 2022) noBHO Ta BcebiYHO JOCTII-
IOUTU HEMOXKINBO. AJle TPAIIAETbCsA, 1II0 BUCHOBOK
eKcrepTa 3 pisHux npuunH (Jozwicki, 2020; Makanje,
2022; Shcherbakovskyi et al., 2022) He moxxe 6yTu 3a-
K/IaJIeHNII B OCHOBY IIPOLieCyaJIbHOTO pilleHHsA (Ha
HbOTO [i3HaBad, CIif4uii, MPOKYpoOp, Cy[, HE MOXe
MIOCU/IATHACh Y CBOEMY PillIeHH] fAK Ha NpOoLecyaNbHe
IDKeperno JIOKasiB, 110 HifATBEPIKYIOTb BUHYBAaTiCTb
4)f HEeBUHYBATICTb 0COOM, 06CTaBMHY, AKi IIOM AKIIY-
I0Tb 200 OOTSDKYIOTh ITOKapaHH), @ TOMY HE3TOAy 3
HJM ITOTPiOHO Ha/IeKHO BMOTVBYBAT.

[Tpo6memMy OLIiHKM BUCHOBKY eKCIlepTa BMBYA-
NN SIK HAYKOBI i IpakTuku y cdepi KpyMiHaIbHOTO
npotecy, Tak i ekcrieptu. Cepep Hux: O. B. bayrnin,
A .P.Bopo6uak,M.IT. Knmumuyxk, B.IT. Kopyx,I.M.Kyuxkip,
C.I1.Mapko, H. 3. Porarunceka, M. I [llep6akoBcoKuii,
I0. 10. fIpocnas Ta in. ChorofHi, akTMBHO NpaII0I0YU
y LIbOMY HaIlpsiMi, HAyKOBa BiTYM3HsHA Ta 3apyOi>KHa
CIiJIbHOTAa BUCBIT/IIOE, 30KpeMa, KPUMiHOJNOriYHI Ta
KpUMiHa/IbHO-IIPAaBOBi aCIIeKTV HaJJaHHA HEIpaBIy-
BOTO BYICHOBKY eKcIiepToM-cBinkoM (Jozwicki, 2020);
NUTAaHHA NEPeBipKM 11 OLiHKM BUCHOBKY €KCIIepTa
y KpuMiHaipHOMY npoBamkenHi (Baulin, & Izotov,
2021); mpaBOMIpHOCTI pelleH3yBaHHS BUCHOBKY
excriepta B cynoomy mporeci (Lukianchuk, 2021);
0COONMMBOCTI Ta OCHOBHI €TaIy MpoLieCyanbHO-IIpa-
BOBOI OIIiHKM CyZOBMMM Ta IPAaBOOXOPOHHUMM Op-
raHamMy YKpainu BUCHOBKY ekcrepra (Kopanchuk
et al., 2022); TOIYCTUMICTD €KCIEPTHUX BUCHOBKIB
y KpuMiHampHOMYy mponeci (Makanje, 2022); nu-
TaHHs OLIIHKM CY/IOM HayKOBOI OOIPYHTOBAHOCTI Ta
IOCTOBIpHOCTI BUCHOBKY ekcrepta (Osmolian et al.,
2022); mpobmeMy eKCHEPTHUX CBiffdeHb y CUCTeMi
npaBocynasa (Rasool, N., & Rasool, M., 2022); cyT-
HICTPb CYZOBOI eKcIlepTusy Kpisb il pyH/aMeHTaIbHi
npuHiymy (Roux et al., 2022); moHATTS nepeBipkn
BJMICHOBKY €KCII€pTa Ta JIOTO BiIMiHHICTb BiJj OL[iHKMI
(Shcherbakovskyi, & Dementiev, 2022); xpurepii Ta
BUIU TIPOLieCya/IbHUX MOPYIIEeHb AK IMifICTaBM HEJ0-
nycTMMOCTI BUCHOBKY ekcmepra (Shcherbakovskyi
et al., 2022); muTaHHA AKOCTi B CYJOBill eKcrepTusi
(Heavey et al., 2022, 2023); BifMe)XyBaHHS 3aBiZloOMO
HeIIpaBJVBOrO BUCHOBKY eKCIepTa Bi eKcIepTHOI
noMmunku (Lazarenko, 2023) Tomo.

¥YTiM, BUCHOBOK €KCIIepTa BUBYA€THCA 31e0ib-
HIOTO AK IMpoLecyaabHe JKEPENO JOKa3iB, JOCTiIKY-
I0TbCA JI0TO BIACTUBOCTI, IOPYIIYETHCA METORVYHUN
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acneKkT MUTaHHA Ta iH. IIpoTe 3HaYHO MeHIe yBaru
B HaYKOBMX PO3BifIKax NPUJiZIeHO aHAJIi3y HE3TOM 3
BYICHOBKOM €KCIIepTa SIK FapaHTil OLIiHKM [OKa3iB 3a
BHYTPIlIHIM N€PEKOHAHHAM, 3, BifINOBiHO, MpOBe-
IeHi NOCTiPKEHHS He IOBHOK MipOI0 3a[JOBOJIbHA-
I0Tb OTPeOV MPAKTUKY, OCKIIbKM HOCI 3a/IMIIAI0Th-
CA OMCKYCITHUMM Ta He PO3KPMBAIOTH IPOOTEMHUX
INTaHb, 10, BJIaCHE, 1 BM3HA4Ya€ METY Iji€i HayKOBOI
CTaTTi.

Mera i1 3aBIaHHA TOCTiMKEeHH

Metomw wi€l cTaTTi € aHaNi3 OPaKTUKM MPABO-
BOTO PErynI0BaHH:A He3TOfiM 3 BUCHOBKOM €KCIIEPTa,
3aCTOCYBaHHA I10JIOKEHb KPMMIiHA/IbHOTO IpOLeCy-
QJIBHOTO 3aKOHY, 2 TAKOXX 3 ICYBaHHs HEJOMIKiB TaKoi
IMPaKTUKU 1[OJI0 HE3TOAM 3 BUCHOBKOM €KCIIepTa sK
rapaHTil OLIIHKM JJOKAa3iB 3a BHYTPIillIHIM ITIepEKOHAH-
HAM Ta GOPMY/IIOBAHHS BICHOBKIB 1 IIPOMO3NIIii y1st
BIIOCKOHA/IeHHsA KPMMiHa/JbHOTO IIPOIeCyaabHOro
3aKOHOJIABCTBA Ta IPAKTUKY J10T0 3aCTOCYBaHHS.

[t mocsrHeHHs i€l MeTy HeOoOXifHO: po3Iis-
HYTU IIpAaBOBE PETyNI0BAHHA OLIiHKM [JOKa3iB i He3ro-
IM 3 BUCHOBKOM €KCIlepTa y KpMMiHaJIbHOMY IIPO-
Ba/DKEHHI; INpOaHajli3yBaTy MeEXaHi3sMM IIepeBipKu
BUICHOBKY €KCIlepTa (IOIMT eKCIepTa, IPU3HAYeHH
HOBTOPHOI €KCIePTU3Y TOILIO); MOCTIAUTH CYLOBY
MPAaKTUKY LIOfI0 HEe3TOIM 3 BMCHOBKOM €KCIIepTa Ta
chopMy/IIOBaTI HAYKOBO OOIPYHTOBAHI BMCHOBKIA.

Buxmapm ocHOBHOro MaTepiany

AKIIeHTYyIouM yBary Ha TAaKOMY BaKIMBOMY
MpOLeCYaIbHOMY JKEpenli [I0KasiB, fK BUCHOBOK
eKCIIepTa, 3aKOHOJABellb HaJla€ IIpaBO HE3TOAy 3
LM BMCHOBKOM 33 YMOBU i BMOTMBYBaHHA, YOMY I
MPUCBAYEHO CaMOCTIiifHy YacTuHy y cT. 101 Kpumi-
HaJIbHOTO IIPOLIeCYaIbHOrO KOfeKCy Ykpainm (marmi
- KIIK Ykpainn). To6To 3ab6esmnedye BUCHOBOK €KC-
HepTa MeBHVMM TapaHTisIMU Bijj 37T0BXXMBaHb 3 60Ky
Cy0’eKTiB OLiHKM JJOKa3iB. YTiM, Ha IPaKTUILli, HACaM-
nepeq, CIifdi, IPOKypoOpH, LIbOMY IPOLECyaTbHOMY
IKepely [IOKasiB HaJAlOThb HA[3BUYANHO Ba>KIMBE
3HaY€HH NOPIiBHAHO 3 iHIIMMU [PKepenaMy I0KasiB.
BucHoBOK ekcrepTa, AKUIT MigTBEPIKYE MOMEPENHBO
3ibpaHi 1OKasy, MEepPeTBOPIOETHCS Ha «Oe3CyMHiBHe
IIEpEKOHAHHA» 3aCBilYeHHA BiporifHOCTI Bifmpa-
LIbOBAHOI C/TiJ40i Bepcil Ta 4acTO He aHaJi3yeTbCA.
A 6esgymHe, 6€3 KPUTHMYHOTO OL[iHIOBAHHS, B3SATTS
3a OCHOBY TaKOI €KCIIEPTU3U Ta MOKIAJLeHHA ii B 0C-
HOBY PO3C/IilyBaHOTO KPMMiHATbHOTO IPOBa/>KEHHA
HeraTMBHO II03HAYAEThCA Ha NTOBHOTI Ta BceGiyHOCTI
TOCYHOBOTO PO3CIiyBaHHA. 3a TaKMX YMOB CITiTumi
¢doxycye cBOIO yBary Ha 30MpaHHi BUHATKOBO THX JIO-
KasiB, AKi NiATBEPIKYIOTb BUCHOBOK €KCIIEPTa.
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CrymHomw 3 1jporo npuBogy € fymka (Heavey et
al., 2022, 2023) 111010 IUTaHb «[IOMUIKI» B KPYMiHa-
JICTHUL, @ TAKOX AKOCTI OL[IHKM BUCHOBKY €KCIIEpTa
VI Oci0, AKi He BOMONIIOTH CHeliaIbHUMM 3HAHHA-
MH, 110 4aCTO CTAHOBUTD JIOCUTD BEIMKY CKIA/IHICTD
(Kopanchuk et al., 2022). Yepes noumpeny Hagmip-
HY JIOBipy [0 BUCHOBKY €KCIIEPTa, 3aBUIIEHY OLIiHKY
J10TO [JOKa30BOT0 3HAYE€HH OPraHM JIOCY[0BOTO pO3-
CTiIyBaHHA, Cyu NepeOyBalOThb IIiji 3HAYHUM BIUIN-
BOM BJMCHOBKIB €KCIIepTiB i 37e6inbu1oro 6e3 Kputud-
HOTO aHa/i3y NepeHOCATb Pe3yIbTaTU IX JOCTiKEHb
y cBOI mpolecyanbHi fokymeHnTn (Bahirov, 2005, s. 8;
Zavdovieva et al., 2018, s. 34).

Crip 3ayBaXmUTH, 1O «BMCHOBOK €KCIepTa He
Mae IepeBar Inepeq iHIMMM [JOKa3aMU, XO4Ya BiH i
IPYHTYETbCA Ha CIellia/IbHUX 3HAaHHAX. BoHU OBUH-
Hi MOPiBHIOBATNCA 3 iHIIMMM JOKa3aMu I OLIiHIOBa-
TUCS CTIAYMUM. .. Pa30M 3 TMM po36iKHICTh BUCHOBKIB
€KCIlepTa 3 iHIIMMU JOKa3aMU e He O3HA4Ya€ IXHbOI
HEIIPAaBUIbHOCTI. YCi JOKa3M. .. OL[iHIOIOThCA B CYKYII-
HOCTI, a HaABHICTb po36i>1<HOCTe171 MDXX HUMMU Ma€ II0-
ACHIOBaTHUCA. B mporeci 03HalloM/IeHHA 3 BUCHOBKOM
€KCIlepTa y C/IiJ40ro MOXXYTb BUHUKHYTU II€BHi 3a-
mutanss» (Klymchuk, & Marko, 2011, s. 83).

Tak, pificHo, ogHMM 3i CIIOCO6iB 3’sCyBaHHs
3MICTy BUCHOBKY €KCIIepTa € JJONUT CaMOT0 eKCIep-
Ta. AJie 1eil JONNT Aemo crienudivHmit 3 orjLARy Ha
nonoxkeHHA 4. 2 ¢T. 84 KIIK Ykpainnu, sika Bu3Havae
BJICHOBOK €KCIIepTa Ta IIOKa3aHH: OKpeMIUMIU IIpolie-
CyaJIbBHMMMU JKEpeaMu [JOKa3iB, a TAKOXK y KOHTEKCTI
sMmiH 1o KIIK Ykpainn, ski Haginunm excrepra iMyHi-
TETOM ILIOA0 PO3 ICHEHHS HalaHMX HYIMMU BUCHOBKIB
(m. 11 4. 2 ct. 65 KIIK Ykpainn) Ta 10750 HeMO>X/IMBO-
CTi JI0TO JONNTY CITiJ4MM, JisHaBa4eM i IpPOKypOpoM
Ha JJOCYZOBOMY po3crmifgyBaHHi (4. 3 ¢T. 95, m. 2 4. 5
ct. 69 KIIK Ykpainn).

BignoBigHO 10 MONIOXXE€Hb KPUMiHAIbHOTO MpO-
L[eCya/lIbHOTO 3aKOHO/IaBCTBAa YKpAiHM IIiJi IIOKAa3aH-
HAMU PO3YMilOTb BiloMOCTi, fIKi HaJjae, 30KpeMma,
eKCIIepT B yCHiil abo mucbMoBiit popmi mix yac gomnm-
TY IJOZI0 BiJOMMX JIOMY OOCTaBMH Y KpUMiHaTbHOMY
IIPOBA/I)KEHHI, fIKi MalOTb 3HAYEHHSA J/I LIbOTO KpU-
MminanbHOTO poBamkenns (Verkhovna Rada Ukrainy
[VRU], 2012, Kviten 13, Kryminalnyi protsesualnyi
kodeks Ukrainy, st. 95, ch. 1). 3akoHozaBenb Bu3Hauae
MeTY JOINUTY eKCIIepTa AK po3 ICHEHHS JI0TO BUCHOB-
Ky (VRU, 2012, Kviten 13, Kryminalnyi protsesualnyi
kodeks Ukrainy, st. 356, ch. 1), mjo, sk 3a3HayeHO
BMUIIE, CYIIEPEYNTh BUMOTaM 4. 3 cT. 95 im 2 4. 5
ct. 69 KIIK Ykpainn.

Hocrimpxyroun MeTy monuty excrepra A. P. Bo-
pobuak 3asHayae, 110 BOHA «IIOJIAITAE y PO3 sICHEHHI,
YTOYHEHHi Ta JONOBHEHHI CK/Ia[JeHOTO HUM BYCHOBKY
JUIsL YCYHEHHs I0T0 He3pOo3yMiocTi ab0 HeloBHOTH.
Po3’sicHeHHsI BMCHOBKY €KCIlepTa sIB/ISIE CO0OI0 II0-
SICHEHHSI 110TO 3MICTY Y LIi/ToMy ab0 OKpeMuX YacTyH,
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cripsMoBaHe Ha (OPMYBaHHS B YYaCHUKIB KpuMi-
HaJIbHOTO IPOBAJPKEHH: IIPABU/IbHOTO iX pO3YMiHHA.
YTO4YHEHHS BUCHOBKY eKCIepTa Iepepbadae 3piiic-
HEHH: JOJATKOBOI apryMeHTallii OKpeMMX J10r0 MOJIo-
JKEHb 3 MeTOI0 HaJjaHH:A iM Oi/IbII JleTa/bHOI KOHKpe-
tnsanii» (Vorobchak, 2018, s. 148; Vorobchak, 2019,
s. 11). BogHouac, 3a3na4atots HaykoBIi (Klymchuk, &
Marko, 2011, s. 86), «crif po3pisHATH pO3’ICHEHHS Ta
JIOTIOBHEHHS BVUICHOBKY eKcrepra. Ilif po3’sicHeHHAM
BJICHOBKY €KCIIEPTa, 3a3BMYall, pO3yMilOTbCsA JIOTO II0-
Ka3aHH:A: PO 00paHy METOAMKY JOCTIIKEeHHs; BUKO-
pUCTaHi HayKOBO-TeXHiYHi 3ac00M; PO XapaKTep BU-
ABJIEHMX O3HAK; KpUTePpii, AKMMIU KepyBaBCs €KCIIEPT
IIpY BU3HAYEHHI ileHTUQIKAITHOI CYKYITHOCTi O3HAK;
MO>XJIVIB1 IPOTUPIvYA MK JOCTiIPKEHHAM i BUCHOBKA-
MI; TIPO OKpeMi TepMiHu i GOpPMY/TIOBaHHS BUCHOBKY;
IIpO JITEPATyPy i NPaKTUYHI MOJIOKEHHH, AKi CTOCY-
I0TbCA 00°eKTa fociimkenHs. I1ig JOIOBHEHHAM BUC-
HOBKY €KCIlepTa B OpUANMYHII JIiTepaTypi pO3yMi€Tbcs
dbopMy/IOBaHHS [OJATKOBUX BYUCHOBKIB, sIKi BUTiKa-
IOTb i3 MIPOBEIEHNX [OCTI/I)XEHD, ajle He 3HAMIUIN Bi-
IOoOpa’keHHs Y BUCHOBKY, a TAKOX JIO/JAaTKOBE OOTPYH-
TYBaHH: paHillie 3p00/IeHNX BUCHOBKIB».

To6To €aMHOI MeTOK MONMUTY eKCIepTa €
pO3’AICHEHHS eKCIIEPTOM HaJaHOTO HJMM BUCHOBKY, a
TaKOXX 3’ICYBaHHS MOXX/IMBOI HEBiAMOBITHOCTI 710TO
iHIIMM o6cTaBMHAM KPMMiHA/JIBHOTO IPOBA/PKEHHS.
Y 11poMy acrieKTi 1iKaBMit ZOCBiJ 3apyOLKHMX KoJer
(in particular Makanje, 2022; Rasool, N., & Rasool,
M., 2022). ITig yac TaKoro HOMMUTY 3aIUTAHHA, sAKi He
CTaBWINCD eKCIIEPTY fi/1s BUPillleHHsA y BUCHOBKY, He-
IOIYCTUMIi, OCKI/IbKY (aKTUYHO PO3LIMPIOIOTH 3MICT
HaJJaHOTO BVICHOBKY BMHSTKOBO Ha IJICTaBi Cy0 ek-
TUBHUX MipKYBaHb €KCIIEpTa, a He Ha IPOBEJEHHI
HUM JlocTijpKeHHs. [IokasaHHA eKcliepTa He MOXYTb
i He OBVHHI MiAMIHATH JIOTO BUCHOBOK. fIK ClTyIlIHO
3 nporo npusopy 3asHavyana O. I. Illmmo, «BuCHO-
BOK 200 IyMKa 0cobu, siKa Jae MOKa3aHHs, MOXYTb
BM3HABATUCA CYIOM [JOKAa3OM JIMILe, AKIIO TAKUIL
BUCHOBOK 200 J[yMKa KOPUCHI JyIsl SICHOTO PO3yMiH-
Hs TOKasaHb (IX YaCTVMHM) i IPYHTYIOTbCS Ha CIIelli-
a/IbHMX 3HaHHAX B posyMiHHi cT. 101 KIIK Ykpainn
(HayKOBUX, TeXHIYHMX 200 IHIINX CIIelia/IbHNX 3HAH-
HsX)» (Shylo, 2015, s. 155).

Tpanisgerbcs, Komy JOINUTY eKCIepTa HeJoCTaT-
HBO JyIs 3’ ICYBaHHS IPABWIBHOCTI BICHOBKY 200 Cy-
HepPevYHOCT] 3 iHIMMY 06CTaBMHAMM KPVMMiHATBHOTO
npoBa/pkeHHA. ToMy B IIboMy pasi mocrae morpeba
IIpU3HAYeHHs JOJATKOBOI a00 IIOBTOPHOI €KCIIEPTH3H.

PinteHHs mpo nmpusHavYeHHs MOBTOPHOI abo Jo-
TAaTKOBOI €KCIEepTU3) € pe3ylIbTaTOM OIiHKM BIC-
HOBKy eKcIepra Ta/abo Joro IOKasaHb, a TaKOX
AKIO (GOPMYIIOBaHHS BUCHOBKY LIOJIO BifOMOCTeI,
AKi B HUX MICTATbCA, HEOCTATHBO MI/I1 BU3HAUYEHH:
MOJAJIBIIOTO PYXy KPMMIiHAJIbHOTO IPOBAJIKEHHS
Ta [ HOPUIHATTA OCTATOYHOIO IIPOLieCyaabHOro
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pileHHs, TOOTO OYATKOM OPMYBaHHS 3araJibHOTO
BJICHOBKY IIPO HE3TOJY 3 BICHOBKOM €KCIIepTa.

3ananisysasmm Hopmu KIIK VYkpainm, moxna
koHctaryBatu (Tsymbal, & Omelchuk, 2013, s. 78)
Bi[ICYTHICTb HaJIEXXHOI IIPaBOBOI perlaMeHTallil 1o-
PAIKY NIpU3HAUYeHHA Ta IPOBefleHHS IOBTOPHOI 4Yi
nomaTkoBoi ekcrieptusu. I mmme 4. 2 ct. 332 KIIK
Ykpainu nepen6adeHo mpaBo CyAy iHilitoBaTy mpo-
BeJIeHH:A €KCIIEpTU3U He3a/IeXKHO Bifl HAABHOCTI KJIO-
MOTaHb CTOpiH, AKIO B CY[OBe 3acCilaHHA HA/aHO
KiJIbKa BMCHOBKIB €KCIIepTiB, IO CylepedyaTb OIVH
OIHOMY, a MONINUT €KCIEepTiB He /1aB 3MOTU YCYHYTU
BifnoBinHi cynepeunocti. To6To ¢dakTuuHO JifIeTh-
Csl IPO MIOBTOPHY €KCIepTU3Y, 110, YTiM, Ma€ TOCUTD
HeBM3HadeHMI craryc. IIpore, 3acBiguye ImpakTuka,
[0 PO3CTiAyBaHHs OiIBIIOCTI KPUMiHA/NIBHUX IIPO-
Ba/PKeHb IOTpeOye IpOBefjeHHA INOBTOPHUX i JIO-
matkoBux excriepTus. Tomy oxpemoro crarrero KIIK
YKpaiuu Cif 9iTKo nependadnTy migCcTaBy, IOPsJOK
i cy6’exTiB IpMITHATTS pillleHH:A NPO IX IMpKU3HAYEeH-
Hs, 2 TAKOXK IIOPATIOK IIPOBEJIeHHS TAKMUX eKCIIePTHU3.

Bopgnouac B IHcTpykuii mpo mpusHadeHHA Ta
IIpOBefIeHH:A CYJOBUX €KCIIePTU3 Ta €KCIEePTHUX JO0-
CIIiJPKEHb, 3aTBEP/>KEHill Haka3oM MiHicTepcTBa 10c-
Tuuii Ykpainm Bif 8 xxoBTHA 1998 p. Ne 53/5, BuokpeMm-
JIEHO 1 BUT/TyMa4eHO IePBUHHI, NOLATKOBI, IOBTOPHI
excrieptusu. IIpyu npomy mij NEpBMHHOKI PO3YMIIOTh
eKCIepTH3Y, Komu 00 €KT HOCTIIKYTh yrepie. [Jo-
TATKOBOIO BBA)KAlOTb €KCIIEPTU3Y, AKIO IJIA BUPI-
IIeHHs IUTaHb 1IO0J0 00’ €KTa, KNI JOCTIIKYBaBCs
IiJ] 9ac epBMHHOI eKCIIepTH3N, HeoOXiJHO TpoBecTn
OONATKOBI MOCIiIKeHHS ab0 MOCIIZUTH [OMATKOBI
Marepiamu (3pa3ku ISl NOPiBHABHOTO JOCTiIKeH-
H#, BUXiJHI JaHi ToI0), AKi He 6y HaJaHi eKCIlepTy
IiJ] 9ac MepBUHHOI eKcrepTusu. IloBTopHOIO € eKc-
HepTN3a, i 9ac AKOI JOCIKYIOTh Ti caMi 06’eKTn
i BUpiIYIOTD Ti cCaMi MUTaHHA, 110 J1 IIpY NPOBEJEeHHi
nepBUHHOI (TomepenHix) exkcrepTusu (eKcrepTus)
(Ministerstvo yustytsii Ukrainy [MYU], 1998, Zhovten
08, Instruktsiia pro pryznachennia ta provedennia
sudovykh ekspertyz, rozd. I, p. 1.2, pidp. 1.2.14).

BapTo HaronocuTy, IO 3aKOHOAABElb, Ile-
penbaunBum (VRU, 2012, Kviten 13, Kryminalnyi
protsesualnyi kodeks Ukrainy, st. 102, ch. 3) npaso
eKCIIepTa, AKIIO IIiJl 9ac eKCrepTusy OyAyTh BUsABIIe-
Hi BilOMOCTi, fIKi MalOTb 3Ha4Y€HHA [/ KPUMiHaJIb-
HOTO IIPOBA/PKEHHA i 3 IPUBOAY AKUX He CTaBUJIUCA
3alIMTAHHs, 3a3HAYNTU IIPO HUX Y CBOEMY BUCHOBKY,
YaCTKOBO BU3HAB «aBTOMATM4YHE» IPOBENleHHA J0-
DATKOBOI €KCIIEPTU3ML.

Skio 3 mpusHaYeHHAM JI0JATKOBOI eKCIIepTU3N
Ha IIPAaKTUII CyTTEBUX MPOOIEM He IOCTAE, TO 3 IIOB-
TOPHOIO CUTYallifl Ieno iHaKIIa.

BignmosigHo mo 1. 11 Ilocranosu Ilnenymy Bep-
xoBHoro Cyny Ykpaium «IIpo cymoBy ekcrepTusy B
KpUMiHa/IbHUX i UMBINbHUX clIpaBax» Bif 30 TpaBHA
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1997 p. Ne 8 «IIOBTOpHA €KCIEPTU3a IPU3HAYAETHCA,
KOJIM € CYMHiB) Yy IPaBUJIBHOCTi BUCHOBKY €KCIIEPTa,
IOB’sI3aHi 3 JIOTO HEOCTaTHBOI OOIPYHTOBAHICTIO
4M 3 TUM, IO BiH CyIepe4YuTb iHIIMM Marepianam
CIIpaBl, a TAKOXK 3a HAAABHOCTI iCTOTHOTO IOPYILEH-
HA TIpolLleCya/JIbHUX HOPM, SIKi perlaMeHTYITb IIO-
PAMOK IpM3HAYEHHSA 1 IIpOBEJEeHHs eKCIepTU3N»
(Verkhovnyi Sud Ukrainy, 1997, Traven 30, Pro sudovu
ekspertyzu).

Pasom i3 TuMm y wuint IloctaHOBI He HAaBOAATbCA
06CTaBMHY, AKi NAIOTH MifCTaBM BBaXKaTU BUCHOBOK
eKcrepra HeoOIpyHTOBaHMM. JJopedyHa 3 I[bOro Mpu-
Bopy gymka O. O. boHpapeHka, AKuUil 3a3Hayae, 10
«OOI'PYHTOBAHICTb BICHOBKY €KCIIepTa — Iie iIoro ap-
TYMEHTOBAHICTb, IEPEKOHNINBICTb. BUCHOBOK MOXe
OyTV BUSHAHMII HEOOTPYHTOBAHMM y BUIIAZIKY, KON
BiICyTHA JOrO MOCTiHMUIIbKA YacTMHA, BUKINKAE
CYMHIB 3aCTOCOBAaHa €KCIEpTOM MeTOAVKa, Helo-
CTaTHit 00’€éM NPOBENEHMX NOCTiI>KeHb, BUCHOBKM
eKcIepTa He OOTPYHTOBYIOTbCS pe3y/IbTaTaMu JOCTi-
JDKeHHs1 abo cymepedarb HUM Tomjo» (Bondarenko,
2012, s. 340).

Bopnouac y sraganomy nyHkri Iloctanosu Ilte-
HyMmy BepxoBnoro Cyzy YKpaiHu HaroiouleHo, IO
B YXBaJIi PO NpU3HAYEHH: NOBTOPHOI eKCIIepPTU3U
3a3HA4Yal0Th OOCTaBUMHMU, SAKi BUKIUKAIOTH CyMHiBI
10710 NPaBUIbHOCTI IONEPEHbOTO BMCHOBKY e€K-
ciepra. To6TO mepmr HiDX NIPUSHAYUTU IOBTOPHY
eKCIIepTU3y HeoOXiIHO, i Ha LIbOMY BUIIe B)XKe aKI[eH-
TyBajlacsl yBara, 3JiJICHUTU OLiHKY IIONEPENHbOrO
BUCHOBKY Ta 00OB’sI3KOBO HaBeCT! MOTUBY He3TOAMN
3 HUM.

Hesxi naykoBni (Vorobchak, 2019, s. 15), ka-
cudikyroun mifcTaByM NpU3HAYEHHS MOBTOPHOI €K-
CriepTu3Mu, BUPISHAIOTH ABi iX rpymm: ¢akTuyHi Ta
npouecyanbHi. IlifcraByn npusHadeHHA NOBTOPHOL
eKCIIepTH3M, 1110 HajieXXaTb [0 IepIloi IPyIy, 3yMOB-
JIeHi BUHUKHEHHSM Y Cy6’€KTa JOKa3yBaHHsS CyMHi-
By Yy IIPaBWJIbHOCTI BUCHOBKY €KCIIepTa, a [0 Opyroi
— MONYILEHHAM iCTOTHUX IOpPYIIEeHb NIPollecyanbHUX
HOPM, fAKi per/IaMeHTyIOTb NOPANOK IpU3HAYEeHHA Ta
IIPOBEMIeHH:A eKCIIePTU3M.

He Bci cmipHi curyanii y KpuMiHaJIbHOMY IpO-
Ba/PKEHHI MOXKHA BpETY/IIOBAaTU 33 JOIIOMOTOI0 BIC-
HOBKY €KCIlepTa, SIKMi1 IIOTIM BMKOPMCTOBYBaTM 5K
MOTY>XHUI apTyMeHT JIJI MOCUJIEHHA CBO€I MO3MIII.
Hna HanexxHol peasnisauii 3aBFaHb KPUMiHaJIBHOTO
IpOBaJKeHH: 3aKOHOJ]aBelb BCTAHOBMB IIeBHi 0OMe-
JKEHHA LIOfI0 MOXK/IMBOCTI BUKOPUCTAHHS BUCHOBKY
ekcriepTa. Tak, «ekcmepT, AKuMil Ja€ BUCHOBOK L1010
ICUXIYHOTO CTaHy MiZl03PI0BAaHOT0, 0OBMHYBAYEHOTO,
He Ma€ IIpaBa CTBEP/)KyBaT! Y BUCHOBKY, 41 MaB IiJlO-
3pIOBaHMIL, 06BMHyBaqum7{ TaKUN IICUXIYHUI CTaH,
AKUI CTAHOBUTD €/IEMEHT KPVMMiHaJIbHOTO IPaBOIIO-
pylLIeHHs ab0 e/leMeHT, 1[0 BUKJII0YA€E BifiIOBifab-
HICTb 3a KpMMiHa/IbHE IPaBOIOPYLIEHH» (4. 6 ¢T. 101
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KIIK Ykpainm), «He JJOITyCKa€TbCs IPOBENEHHS eKC-
HepTU3Y /IS 3’ ICYBaHHS UTAaHb IpaBa» (4. 1 cT. 242
KIIK Ykpaiumn).

YTim, He3Ba)karouyM Ha 3a6op0Hy, BiloMi BUITaf-
KM, KOJIM CTOPOHM KPMMiHa/IbHOTO IIPOBa/I>)KeHH: BCe
K TaKM HaMaraloTbCs BUKOPUCTATU TaKi BMCHOBKU
B JIOKa3yBaHHi, 3a3BMYall KO/MM BMYEpIaHi BCi Ile-
penbadeHi KpMMiHa/JIbHUM IIPOL[ECYyaTbHUM 3aKOHO-
JIABCTBOM CIIOCOOM OOTPYHTYBaHHS CBOEI MO3MILii, a
HasIBHUX JTOKa3iB I/ IIbOTO HelocTaTHhO. HaBememo
MPUKIIAJ i3 TPaKTUKN.

Tak, y Iloctanosi Bepxosroro Cyzy Bif 1 nmucro-
naga 2022 p. (crpaBa Ne 136/811/20; mpoBafiKeHHsA
Ne 51-3961kM21) 3a3HaueHO, IO BUCHOBOK HayKo-
BO-IIPABOBOi €KCIIEPTU3M, Ky HAJAHO 3aCyI>KEeHUM
Y CBOIX IJOIIOBHEHHAX [0 KacalliiflHOI CKapry, KOJeris
CyZIiB He MOXKe IPUHATHU JIO yBaru, OCKi/IbKI He l0-
IYCKA€ThCA NIPOBEIECHHA eKCIIePTU3M /1A 3’ ACYBaHHA
nutanb npasa (Verkhovnyi Sud [VS], 2022, Lystopad
01, Postanova). AHajoriuHa MO3MUIisl CIOCTEPIra€Th-
ca it y IlocranoBi BepxosHoro Cyzy Big 18 mioToro
2020 p. (cmpaBa Ne 202/4467/14-K; mpoBaIKeHHS
Ne 51-6121kMm18), y siKiit 3a3HaYEHO, IO CY[Y MEPIIOi
Ta aneJsALiifHOl iHCTaHIil OOIPYHTOBAHO He B3SIN
10 yBaru BUCHOBKM HAayKOBO-IIPABOBOI €KCIIEPTU3U
Pagu HaykoBO-NpaBOBUX eKclepTus npu IHCTUTYTI
mepkaBy Ta npasa im. B. M. Kopenpbkoro Harionann-
HOI akafieMil HayK YKpainu Bix 25 >xosBTHaA 2017 p.,
OCKIZIbKM Bi[IIOBITHO HE [JOIIYCKAETbCA MPOBENECHHA
eKCIIepTU3Y JyIs 3’ ACyBaHH:A nuTaHb mpasa (V§, 2020,
Liutyi 18, Postanova).

ToMy mid MOTMBYBaHHA He3rofiMl 3 TaKUMMU
BJMICHOBKAaMI1 €KCIIePTa IOCTATHbO /IMIIE MOCUTAHHSA
Ha BipmoBigHi momoxkeHHA 4. 6 cT. 101, 4. 1 cT. 242
KIIK Ykpainn.

Y npaB03acTOCOBHINl KpMMiHa/bHIN IpoOILecy-
a/IbHIN [isTIPHOCTI LIMPOKOTO 3aCTOCYBaHHs Haby/a
IIPaKTUKa HaJJaHH:A pelleH3ill Ha BMCHOBOK eKCcIlepTa
3 METOIO J10TO CIIPOCTYBaHHA a00 B3arasi BU3HAHHA
HEIONMYCTVIMUM J>KeperioM fmokasiB. IIpore, ybaua-
€TbCsI, BUKOPUCTaHH:A pelleHsil Ha BUCHOBOK eKcIlep-
Ta He MO>Xe BUKOPUCTOBYBATUCDh y IOKa3yBaHHI, 3Ba-
JKalouy Ha Take.

Yactunoro 2 c1. 84 KIIK Ykpainu npornecyanb-
HUM JI>Kepe/ioM [IOKasiB BM3HAYEHO CaMe BUCHOBKIU
eKcrepTiB. 3akoH YKpainu «IIpo cynoBy ekciepTusy»
He Inepef6adae MO>K/IMBOCTI peljeH3yBaHHS BUCHOB-
KiB ekcrneprTiB. BogHouyac 3rifHO 3 IONOXEHHAMU
IlopsnKy mHpoBeNeHHA peLleH3yBaHHA BUCHOBKIB
CyHOOBUX €KCIEPTiB, 3aTBepIPKEHOro HakasoM Mi-
HicTepcTBa I0CTHUIII YKpainu Bif 3 mroToro 2020 p.
Ne 335/5 (mami — Ilopsimok), «MeTOI peljeH3yBaH-
HA BJCHOBKIB CY/IOBUX €KCIEPTIiB € BJJOCKOHA/JICHHSA
npodeciitHOi MaliCTepPHOCT] eKCIIepTiB, MOJIIIeHHs
SKOCTi Ta OOIPYHTOBAHOCTI iX BUCHOBKIB. Perjensy-
BAaHHA He IIPOBOJUTBLCA 3 METOI CIIPOCTYBaHHA YU
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MigTBEpIPKEHHA BUCHOBKiB. MeTOl0 pelleH3yBaHHA
MIPOEKTIB BUCHOBKIB € BU3HA4Y€HH PiBHA MiITOTOBKY
¢axiBiiiB, ski MaloTh HaMip oTpuMary KBamidikario
cyposoro ekcrepta» (MYU, 2020, Liutyi 03, Poriadok
provedennia retsenzuvannia, rozd. I, p. 2). Lle opuH 3i
CK/IQIOBMX e/leMeHTiB KBajidikaliiiHol mporenypu,
SIKY IPOBOJATD NOCBiI4eHi Cy[iOBi eKCIIepTH 3 Ti€l ca-
MOI eKCIIEPTHOI CIeliaTbHOCTI Ha MificTaBi JOroBOpY
a00 ITaHy 100 MiATOTOBKY (CTa)XyBaHH) paxiBLis,
KU Ma€e Hamip orpuMary (migTBepauTH) KBamigi-
Kallilo Cy/I0BOTO eKCIIepTa.

HdocuTh LjiKaBOK0 3 LbOrO IPUBOAY € CY[OBa
mpakTuka. Bigmosmsioun sacymxkenomy Ocoba_l y
BU3HAHHI pelleHsii Ha BYICHOBOK €KCIIEpTa HOBOBU-
SIBJIEHOI0 00CTaBMHOIO, Barmiicbknit paitloHHUI Cyx
M. [lHinpopsep)kxuHcbka JIHIIPOIETPOBCHKOI 06-
macTi y cBoiit yxsaii Bif 3 rpygus 2021 p. (cmpaBa
Ne 208/1047/17; mpoBamxkenns Ne 1-0/207/3/21) 3a-
3HA4MB, 1O MOCUIAaHHA Ha pelLleHsito Bif 23 4epBHA
2021 p. Ha BUCHOBOK eKcriepta Ne 434/18 Bixg 12 6epes-
Hs 2019 p. He € ob6cTaBUHAMUY, SIKi JOBOJATD Hellpa-
BWIbHICTb BUPOKY. PelleH3id Ha BUCHOBOK €KCIepTa,
cknazieHa peneHsenToM Ocoba_3 TOB «Ilentp cyno-
BUX €KCIIepTU3 «AJIbTepHATUBA», TAKOX € JIOTO 0CO-
OUCTOI0 [YMKOIO, @ TAaKOX, MOCAaBIIMCh Ha II. 2 Ilo-
PAZIKY, 3a3Ha4YMB, 1[0 PelleH3yBaHHA He IPOBOAUTHCS
3 METOI0 CIIPOCTYBAHHA UM MiJTBep/I)KeHH BUCHOB-
KiB (Bahliiskyi raionnyi sud m. Dniprodzerzhynska
Dnipropetrovskoi oblasti, 2021, Hruden 03, Ukhvala).

Amnanoriunuii mornAp  BUCIOBMB  [IHIIpoB-
CbKUI anenAliiHNIA cyfl y cBoill yxBai Bif 20 ciuna
2022 p. (mpoBamxenns Ne 11-km/803/511/22; crpa-
Ba Ne 208/1047/17), BU3HABIIN pelieH3il0 Ha BUCHO-
BOK eKCIepTa OOCTaBMHOIO, LII0 HE € HOBOBUABIIE-
How (Dniprovskyi apeliatsiinyi sud, 2022, Sichen 20,
Ukhvala).

Y cBomw 4depry Kosneria cynnis AmnenAuiiiHoi ma-
7AaT¥ Bumoro aHTMKOPYILIIHOTO CyfQy B yXBasi Bif
11 >xoBTHA 2022 p. (cpaBa Ne 991/3827/22; nposa-
mxeHHs Ne 11-¢¢/991/298/22) BusHaumaa BUCHOBKM
€KCIIEPTU3 Bifleo-, 3BYKO3aIICY, 3TiJHO 3 AKUMMU IO-
pocu Ha 3ammcax Hanexarb Ocoba_4, Ocoba_5 Ta
Ocob6a_6, O4YeBMIHO HEJONYCTUMUMM J[IOKA3aMIi,
OCKIiJIbKM IX NTPOBENEHO 3 YMC/IEHHUMM IOpYIIeHH-
MM BYMOT 3aKOHY, i B351/1a 1O yBaru peleHsito eKcrep-
Ta, HaJlaHy Ha 3allUT CTOPOHU 3axucty (Apeliatsiina
palata  Vyshchoho antykoruptsiinoho sudu, 2022,
Zhovten 11, Ukhvala).

lono HEMOXNTUBOCTI BUKOPUCTAaHHA y KpUMi-
HaJIbHOMY IIPOLIECYa/IbHOMY JOKAa3yBaHHI peLleHsiil
Ha BUCHOBKM €KCIIEpTM3 HarojocuB TaKoX Bepxos-
Hutt Cyp y moctaHoBi Bif 16 BepecHs 2020 p. (crpaBa
Ne 761/19683/15-x; mpoBagkeHHs Ne 51-1908km20),
3a3HAYMBINY, WO ANEALIMHUI Cyl, Y CYJOBOMY 3a-
CiflaHHi POSIJIAHYB K/IONOTaHHS IpeJCTaBHUKA I10-
TEPII/IOro NMpo JOCiIPKeHHA JOaTKOBMX MaTepialis,
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a caMe — KOIIiil MpaBOBUX pelleHsiil Bif 28 cepnH:A
2018 p. Ha BUCHOBKM eKcrepTa Bifi 25 TpaBHA 2015 p.
Ne 19/15-27 Tta Big 29 TpaBHsa 2015 p. Ne 19/15-28 3a
pe3ylIbTaTaMu IIPOBEJEHHA CYy[OBO-eKOHOMIiYHMX
eKCIIePTU3, «a 00,5 PYHIMOBAHO 8i0MOBUB Y 11020 3a00-
B0JIEHHI HA MUX NiOCMAsax, w0 6Ka3ami Ooxymenmu
He 8i0n06i0aMy Kpumepiim 00ka3is, BUSHAUEHUM Y
cm. 84 KIIK, 0o saxux Hanexamv 6y0v-axi akmuuni
Oani, ompumai y nepedbaueromy cm. 84 KIIK nopso-
Ky, Ha ni0cmaei AKUx criouuil, npoxypop, cniouuii cyo-
051 i cy0 8CMAaH06/I0I0Mb HAABHICMY YU 8I0CYMHICMD
akmie ma o6cmasuH, w0 niongeaMy 00KA3YEAH-
HI0, 1 iX npouecyanvHumu Oxepenamu € NoKa3aHHs,
peuosi doxasu, 0oKymeHmU i 6UCHOBKU eKcnepmis, a
OCMaHHi, W0 HA0aHi anensHmom, OmpUmMani 3 nopy-
wennam eumoe KITK» (xypcus Haut. - fO. I]., C. III.)
(VS, 2020, Veresen 16, Postanova).

[Ipore, yb6avaerbcs, HaibimbuI OOIPyHTOBaHI
MOTUBY HEMOX/IMBOCTi BUKOPUCTaHHA fK JIOKa3y pe-
LleH3ii Ha BUCHOBOK €KCIlepTa HaBefleHi B yxBaii [loi-
TaBCbKOTO ameALiiHoro cyny Bif 14 Bepecna 2021 p.
(ompumionnena yxsanma 1 >xoBTHA 2021 p., cmpasa
Ne 541/1700/18; mpoBamkenns Ne 11-km/814/96/21).
Y wiit 3asHadeno (Poltavskyi apeliatsiinyi sud, 2021,
Veresen 14, Ukhvala), wo «npouedypa peuensysarms
BUCHOBKIB eKCcnepmis, KA He € NpouecyanvHor Oiero,
He MAE 3a Memy 8NIUHYMU HA 11020 OUIHKY 6 CY0080MY

npoueci. Peuensist He € aHATI020M BUCHOBKY NOBMOPHOT

4y 000amKoB80i excnepmu3su, y Hill He OUiHIOIMbCS
Ooka3su. Peuensenm oyintoe memoou i nosHomy 00cri-
ONMceHHsT, 7102iKy BUCHOBKY, AKicMb imocmpauiil, npu
UboMmy, 8 1i020 PO3NOPSOHEHHI HEMAE MAmepianié cnpa-
8U, BiH iX He 00CTIOJNCYE i He Hece HOOHOT 8i0n0sidany-
HOCMI 3a 801 MipKYBAHHS 3 NPUBOOY OUIHKU BUCHOBKY
eKcnepma, 11020 NPaBUILHOCMI Ma 065 PyHIMOBAHOCHII.

Y moii uac sx cm.cm. 384, 385 KK Ykpainu nepeo-
6aueHo KpUMIiHATIbHY 8i0nosidanvHicmy excnepma 3a
3a6i00M0 Henpasousuii 6UCHOBOK ma 8i0mMosy 6e3 no-
BANCHUX NPUYUH 610 BUKOHAHHA NOKNIAOEHUX HA HbOZO
00608’3Ki6 HA 6YOb-AKili cmadii po3ensdy cnpasu.

Kpim moeo, peyeHsenm He € yHacHUKOM NPOyecy,
a momy He moxce Oymu BUKIUKAHULL Y CYO O/151 HAOAH-
HA noscHerv» (Kypeus Haut. — FO. I, C. IIL.). I sk yxe
3a3Havasocs BUIIE, TO Lje MUTAaHHs KBamiikariiiHo-
TO OLIiHIOBaHHA 0CO0U, AKa IIPETEeH/[yE Ha OTPUMAaH-
Hs KBamigikanii cymoBoro excrepra abo ii migTBep-
IPKEHHS.

3BaXkKaloyyM Ha BUK/IAZleHe, MONINAEMO IYMKY
O. L. JlyK’siH4YyK, sIKa HarojoIIye, L0 «peleHsil Ha
BIUCHOBOK CYJOBOTO €KCIlepTa fK IIPOlieCyanbHOIOo
TOKYMEHTa He iCHYE, IO TOTO X 0c00a, sAKa Ii CKIagae,
He Hece >KOHOI, KpiM MOpa/lbHOI, BifiIIOBila/IbHO-
CTi 3a CBOI MipKyBaHHSI CTOCOBHO OILIiHKUM BUCHOBKY
eKCIIepTa, JI0ro NMPaBWIBHOCTI i1 OOIPYHTOBAHOCTI,
OCKI/IbKM BUCTIOBJIIOE TiTIBKM OCOOUCTY CY0 €KTUBHY
nymMky» (Lukianchuk, 2021).
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[t 6171pII TTOBHOTO aHaJIi3y YMHHMKIB, 1O 3y-
MOBJIIOIOTb HE3TOJY 3 BMCHOBKOM €KCIepTa IIifj 4ac
JIOr0 OLIiHIOBAHHA, BapTO HOCHiIUTYU MifCTaBy JA
IIPOBefIeHH:A CY[0BOI €KCIEepTU3Y, a caMe: 3BEPHYTU
yBary Ha iHilliaTopa CyIOBOI €KCHEPTU3M Yy KpVMi-
HaJIbHOMY IPOBA/I>)KE€HHI.

Amnanisyouy 3aKOHOJJaBCTBO YKpaiHM, IO pery-
JII0€ TIOPAJIOK NPM3HAYeHH: Ta IIPOBEleHH:A eKcIep-
TU3YM Y KPUMiHaJIbHOMY IIPOBAJPKEHHI, Ta CTaH JI0ro
3aCTOCYBaHHA y C/Tif4iit mpaktuiy, Haykosui (Baulin,
& Shevchuk, 2017, s. 105-106) B1CIOBUIN ZYMKY PO
Té, 110 JOCTOBiPHICTb BUCHOBKY €KCIIEPTA, 3a/1y4€HO-
rO CTOPOHOIO 3aXVCTY, 3a/MIIATIIME CYO €KTY OLiHKM
IOKa3iB Miclle 714 CyMHiBiB. AfKe 1ieil BUCHOBOK,
SKIO BiH 3p00/IeHMIT TI/IBKY Ha MifICTaBi eKCIIepTHO-
TO JOCTi/KeHH: 310paHNX CTOPOHOIO 3aXVCTy peveil
i Komiit JOKYMeHTiB, 6€3 3Ba>KaHHs Ha JOKa3M il OpK-
riHa/IM TOKYMEHTIB, HasABHI B MaTepiajiaX KpMMiHa/Ib-
HOTO IIPOBaJKEHHS, 1]0 IepeOyBae B PO3NOPAKEH-
Hi CTOpOHV 0OBMHYBaueHH:, He MOXKe IIPETeH/JyBaTu
Ha MIOBHOLiHHICTb. | Ile 3aKOHOMipHO, Ha JJyMKY 3a-
3HaYeHNX BUILe HAYKOBIIiB, IPU3BOAUTD [0 TOTO, 1[0
TaKuUl BUCHOBOK He Oyfie I>KepesioM IOKas3iB y KOH-
KPETHOMY KpMMiHaJIbHOMY IPOBa/)KE€HHi, OCKi/b-
KM TaKi «[JOKa3u» OTPMMaHi Ha IOTOBipHUX 3acafiax,
OCHOBY fAKUX 3aBX/[Jl CTAHOBUTb B3a€EMHA 3alliKaBile-
HicTb, 6e3 3Ba)KaHH: Ha BCi HeOOXi/iHI ekcIiepTy HaHi,
3a 3BepHEHHsM Cy0 €KTa, iK1it GOpMaaIbHO He BOJIO-
Ii€e BciMa MaTepiamamMyu KpUMiHAJIbHOTO IIPOBAJIXKEH-
HA IIiJT 9ac JOCYZOBOTrO PO3C/IilyBaHHA.

Ajte TakMil MiAXif BaXXKO MiATPUMATH, OCKiTbKM
KO)XKHa CTOPOHA KPMMiHa/JIbHOTO IPOBAa/KEHHS MaE
IIPAaBO HAJJaT! CY[Jy BUCHOBOK €KCIIEPTa, AKUI IPYHTY-
€TbCS Ha JIOTO HAYKOBUX, TEXHIYHMX 260 IHIIMX CIIeli-
a/IbHYUX 3HaHHAX (4. 2 cT. 101 KIIK Ykpainn). Cropona
3aXUCTY, NOTEPILINIA, IPENCTABHUK IOPUANYIHOL OCO-
61, 110710 SKOI 3[IMICHIOETHCS IPOBAIKEHHS, 3/ICHIOE
30MpaHHA [OKa3iB LIIIXOM BUTPeOYBaHHS Ta OTPU-
MaHHS BJCHOBKIB €KCIIEPTiB, 3[aTHMUX 3abe3neunTu
HOJJAHHS CYAy HaJIOKHUX i JOIMYCTUMUX JjoKasiB (4. 3
ct. 93 KIIK Vkpainn). Takox y 4. 1 c1. 242 KIIK Ykpai-
HJI 3a3HA4Y€EHO, 110 «eKCIIePTI3a IPOBOJMUTHCS eKCIIePT-
HOI0 YCTaHOBOIO, €KCIePTOM ab0 eKCIepTaMy, AKUX
3aIy4aloTh CTOPOHM KPMMiHa/JIbHOTO IPOBAJPKEHH:
a60 cifunit Cyazs 3a KJIOMOTaHHAM CTOPOHM 3aXUCTY
y BUIIQIKax Ta IOPAAKY, HepefdadeHnx cTaTTero 244
nporo Kopexcy, skiio mst 3’sicyBaHHs 00CTaBMH, 1O
MalOTh 3HAaU€HH:A /I KPMMiHa/JIbHOTO IIPOBa/lKEeHHH,
HeoOXifHi cnernianbHi 3HAHHA», a 3TiKHO i3 4. 2 cT. 22
KIIK Ykpainn «cTOpoHM KpUMiHaIbHOTO POBaJKeH-
HS MalOTh DiBHI ITpaBa Ha 30MpaHHs Ta IOJAHHA JIO
Cy#y pedeil, JOKYMEHTIB, iHIINX [OKa3iB, KJIONOTaHb,
CKaprL, a TAKOXK Ha peasli3alilo iHIINX IpoLecyanbHUX
npas, nepegbadeHnx uum Kogexcom».

OTxe, BUCHOBOK €KCIIepTa Ma€e OJJHAKOBE JIOKa-
30B€ 3HAYEHHA HE3aJIOKHO BiJji CTOPOHM, fKa JIOro
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Hajae. Illomo noBoxiB mpo mepebyBaHHA peveit i j0-
KYMEHTIB y BOJIO[IiHHI CTOPOHU OOBMHYBaueHHs Ta
Ha Ll MifCTaBi HEMOXX/IMBOCTI IX HAa/laTU €KCIEPTY,
TO BOHUM TaKO>XX CYMHiBHi.

HesanexxHo Bif BuAy CygOYMHCTBA CYHOBMIL
eKCIIepT Mae€ IPaBo IOAABATH KIOINOTAaHHA PO Ha-
INaHHA JONATKOBMX MarepiajliB, AKIO eKCIepTu3a
IpU3HAa4YeHa CyfoM ab0 OpraHOM JOCYHOBOTO pPO3-
caipyBaHHs, a0 O3HAVIOMIIIOBATHICA 3 MaTepiazammu
CIIpaBy, WO CTOCYIOTbCA IpeMeTa CY[0BOI eKcIep-
tusu (VRU, 1994, Liutyi 25, Pro sudovu ekspertyzu
st. 13, ch. 1, p. 1). To6To cTOpoHa 3aXMCTY, 32 K/IOIIO-
TaHHSAM eKCIlepTa MPO HeOoOXifHICTb HaJjaHHA JTOMY
JIOIaTKOBUX MaTepiasiiB, sIKi mepeOyBaloTh y BONOJiH-
Hi CTOpOHU OOBMHYBaueHH:A, MOXKE 3BEPHYTHCH [0
CIIiJYOro CyAni 4M CyAly i3 KJIONOTaHHAM IIPO TUM-
YaCOBMII JOCTYII 1O pedveil i JokyMeHTiB (4. 1 ¢T. 160
KIIK VYkpainu), Buryunty ix i Hajjatu B posmopsi-
I’KEeHH: eKCIlepTa.

Ha mnpakTuni HeNOOAVMHOKI TaKOX BUIIAfKW,
KOJIM BMCHOBOK €KCIlepTa CyNepeyYuTb iHIIMM MaTe-
pianmaM KpUMiHaJIbHOTO IPOBa>KEHHA.

Y pasi BUABNIEHHA CyNePEYHOCTEN MK BUCHOB-
KOM €KCIlepTa Ta iHIIMMU JpKepenaMy [OKasiB Hay-
koB1i (Klymchuk, & Marko, 2011, s. 86) 3a3HayawTh,
1[0 HeOOXiJTHO BMBYMTY B3a€MOIIOB sI3aHi MaTepianu
IPOBA/PKEHHS i BCTAHOBUTH, UM € iX PO3ODKHICTDH
HAC/TiIKOM  HEOOIPYHTOBAHOCTI  (IIOMMIKOBOCTI)
BUCHOBKIB eKcrepTa abo HeZOCTOBIpHOCTI IOKasiB,
AKi IM cynepedars. fKIIo MpuYMHA CylIepevyHOCTi B
CcaMOMY 3MiCTi BUCHOBKY, CIiunii, fisHaBa4, MPOKY-
pop abo cyx Mae mpaBo MPU3HAYUTH JJOFATKOBY abo
HIOBTOPHY €KCIIePTU3y, MONMUTATU eKcIepTa (BOLHO-
Yac CJ1ifl HaroJI0CUTH, 110 HOMINUT eKCIIepTa 38 YMHHUM
KIIK Ykpainu Moke 6yTy TpOBeeHMIt nIle CYOM).
Konu B cnpaBi HeocTaTHBO (PaKTUYHUX JAHUX /I
OLIiHKM [JOCTOBipHOCTi BMCHOBKIB €KCIIepTa, CIiJ
IIpOBECTM BiJIOBifHI MpolLecyanbHi Ail 1Id oTpu-
MaHHs HeOoOXiHMX MaTepiamiB abo BiZOMOCTel, 1110
IIO3BOJIAIOTH IIPOBECTY TAKY OLIIHKY.

@opMyBaHHIO BHYTPIllIHbOTO II€PEKOHAHHA Y
BUIVIAZIL 3rofy ab0 He3TOfM 3 BUCHOBKOM eKCIIep-
Ta MOBMHHA IlepefyBaTy Jioro nepesipka. Ha pym-
ky M. I. Illep6akoBcbkoro ta M. B. [lemeHTbeBa,
«I1epeBipKa BJMCHOBKY eKCIepTa — Iie IpOLefypa,
sAKa 3MiICHIOETbCA MIC/A MOro OIIiHKU, BKJIIOYAE B
cebe TIpOBEeJEHHA IPOIECYalIbHUX 1 Hempolecy-
a/JIbHUX 3aXOfiB i3 METOI OTPMMAaHHS JOKasiB abo
opieHTylouoi iHdopmanii, 10 MATBEPIKYIOTh UK
YCYBalOTb CYMHIiBM INOJO OKPEMUX CTOPiH €KCIepT-
HOTO BUCHOBKY a00 CYIEpe4HOCTell MK BCTaHOB-
JIEHUMY eKCIepToM (GaKTUYHUMM JAaHUMM Ta iH-
MMM [OKa3aMU Y KPMMiHAaJIbHOMY IIPOBaJKEHHi»
(Shcherbakovskyi, & Dementiev, 2022, s. 214). BogHo-
Yac HAYKOBIIi 3a3HAYAI0Th, U0 «IIepeBipKa eKCIepT-
HOTO BYICHOBKY CTBOPIOE YMOBM Ji1 JIOTO OCTaTOYHOI
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OLIiHKM B CYKYIIHOCTi 3 ycima 3ibpanumu i mepesi-
pPEHMMM y KpUMiHaJIbHOMY IpPOBAJKE€HHI [IOKa3a-
mu» (Shcherbakovskyi, & Dementiev, 2022, s. 213).
A. P. Bopo6uak BBaxkae, IO «IepeBipKa BUCHOBKY
€KcIlepTa NMPOBOAUTHCA 33 JOINOMOTOK 3MiJICHEHHA
Cy6’eKTOM [JOKa3yBaHHs JIOT0 aHaTi3y, CMHTE3Y, CIiB-
CTaBJIeHHS 3 iHIIMMM JoKazamu (PO3yMOBMIl eTar)
Ta OTPMMAHHA HOBUX JOKa3iB LIIAXOM IIPOBEJEeHHs
IIif 9ac JOCYJOBOTO PO3CIifyBaHHs CIifunx (po3y-
KOBMX) Ta i{HIINX IpolieCyanbHUX Aill, a Y XOfi Cyno-
BOTO PO3IJIIAY — CYHOBUX Jiif (IPaKTUYHMII eTal)»
(Vorobchak, 2019, s. 10-11).

B ogHOMY 3 KpUMiHaJIbHUX IPOBaKEeHb, JOCY-
IOBE pO3CIiflyBaHHsA B SIKOMY 3[iJICHIOBaB CIig4uit
TonoBHOI  BilicbkOBOI NIpoOKyparypu leHepanbHOI
HpOKypaTypu Ykpainu (Ha Toil yac CTapLIMM CIiguoi
TPyIM y LIbOMY KPMMiHa/JbHOMY IPOBa/pKeHHi OyB
criBaBrop 1€l crarti Cepriit Hlynbrin), manu micie
CyIepeYyHOCTi MiXX BUCHOBKAMM CYHOBO-MENVYHOL
eKCIIepTH3Y Ta KOMIUIEKCHOI TPacoIoro-6amicTn4Hol
€KCIIepTU3, TIOKa3aHHAMU IiI03PI0BAHOrO Ta iHIIN-
MM MaTepiajlaMy KpMMiHaIbHOTO IPOBa/I>)KEHHA.

Tax, migo3pioBaHmit M yac HOMUTY IOBiTOMMUB,
110 B MOMEHT, KO/IM BiH BUMHVB Hamaji Ha IpaliBHU-
ka Cry>x6u 6e3niekn YKpaiHu, OCTaHHil 371ilicHUB iBa
MIOCTPi/y, BAY4YMBIIY JIOMY B IEPENHIO YAaCTUHY IIe-
penmutivua. OfHa Ky NpoilyIa Ha BUJIIT, a ipyTa 3a-
CTpAINIA B KIIOYNI. Y BUCHOBKY KOMIIJIEKCHOIL TPaco-
I0r0-6aTiCTUYHOI eKcriepTn3y 6y/1o 3a3HaveHo, 110 Ha
COpoYlli MiflO3pI0BAHOTO JIBa OTBOPY, YTBOPEHI BHAC-
JiJOK Ky/IbOBOTO BIy4aHH:A. [IBa BXi[lHi Ha IepenHii
YJacTMHI COPOYKM i OfiMH BuXigHMit Ha 3apHin. To6To
Lell BMCHOBOK IIOBHICTIO MiATBEPIKYBaB ITOKa3aHHA
MiJJO3PIOBAHOTO Ta MifTBEPI>KYBABCA IHIIVMMM MaTe-
piajamMu KpuMiHa/JIbHOTO NPOBA/KeHHA. BomHovac
BUICHOBOK CYJOBO-MEVIYHOI eKCIepTy3y OyB iHIIMM.
3okpeMa eKcIlepT 3a3HauuB, 1110 BXiTHMII OTBip yHac-
JiJOK BOTHEMNA/JIbHOTO MOPaHEHHA Ha 3aJHill YacTUHI
Ti/Ia MiO3PI0BAHOTO, A [JBA BUXiJHNUX HA IIepeIHIIL.

JlonuTy eKcrepriB He Janyu 3MOTM YCYHYTU He-
Y3TO/IKEHOCTi Y BMCHOBKAX €KCIEPTiB. YTiM, Haili-
Oinblire cymepednB MaTepianaM KpUMiHaTbHOTO IIPO-
Ba/PKEHH:A BUCHOBOK CY[OBO-MEIMYHOI €KCIIepTU3H,
came J1oro i 6y/10 MmifKaHO KPUTUYHIN OLiHIIi.

Ilicna pporo cmifumit MONMUTAB JIiKaps, AKNUI
IPOBOAVIB OIlepaTMBHE BTPYYaHHA Oe3NocepenHbo
MmiclA MOpaHeHHA mifosproBaHoro. Ilixm dac momnm-
Ty JliKapeBi Hafamu nporokon omnepauii. Ilicisa o3-
HallOMJIEHHA 3 HMM JiKap 3a3HauMB, IO B LIbOMY
IIPOTOKOMI MeJWYHA CeCTpa HeNpaBUIbHO OMNMcana
XapakTep PaHOBOTO KaHany. Takoxx ikap HOBifo-
MUB, 110 Ilepef] OIlepaTMBHMM BTPY4YaHHAM BiH Ha-
NpaBIIAB MiI03PI0OBAHOrO Ha MOCTIP)KEHHA METOOM
cripanpHOI KoMIT foTepHoi TomMorpadii (zami — CKT).
Ha mipcrasi gonuty nikaps Ta BUNy4eHUX MarepianisB
CKT 6yno npusHayeHO MOBTOPHY CY/IOBO-MEJUYHY
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eKCIIepPTU3Y, 3a pe3y/lIbTaTaMI KOl HaJlaHUil BUCHO-
BOK, y AKOMY CY[OBO-MeJUYHMII €KCIIepT MifTBep-
IVB, IO [JBa BOTHEMNAJIbHi IIOpPAaHEHH:A Ha Tili Mifo-
3PIOBAHOTO B II€PEJHill YacTVHi BXifiHi i OfHe Ha Jioro
CIIMHI BUXIiJTHE.

et npuknan cBif4uTh MpO Te, 110 MepLINIl BU-
CHOBOK CyJIOBO-Me/IYHOTO €KCIIepTa HellpaBUIbHMIA
Yyepes NONYIIEHY MEeJVYHOI CeCTpOI NMOMMJIKY Iif
4ac BefleHH:S IIPOTOKO/Y OIepaTMBHOTO BTPYYaHHA.
I 1o moMmIKy yCyHyTO JONMTOM MiKapsA-Xipypra Ta
BUTPeOYBaHHAM HOBUX JOKYMEHTIB — pe3y/IbTaTiB
pocmimkenns CKT. I ax6u 1jiel moMuaku He IpuIy-
CTMJIACA MEMYHA CeCTpa, TO MepIINii BUCHOBOK OYB
O paBWIBHMM i BifillOBifaB OM iHIIMM Marepiaiam
KPUMiHa/IbHOTO NPOBAJIKEHHS.

Ananisytoun nonoxennsa 4. 10 ct. 101 KIIK
YKkpainu, 3a3HauMMo, 110 HE3TOA 3 BCHOBKOM €KC-
Iepra MOXK/IMBA JIMIIe 32 OfHi€l YMOBU — BMOTUBY-
BaHHA Y BiJIIOBifHUX IIOCTAHOBi, yXBaJli, BUPOKY.
Taka BuMoOra 3aKOHO/IaBIIs AOCOIOTHO JIOTiYHAa, 3Ba-
JKAaI04Yl Ha IIPaBOBi BIACTMBOCTI BUCHOBKY €KCIIEpTa
SK IpOIleCyalbHOTO JIXKepesia J0Ka3iB, OTPYMAHOIO B
pe3ynbTaTi NOCTi/)KeHb, AKi IPYHTYIOTbCSA Ha CIIelli-
a/IbHMX 3HAHHAX eKCIlepTa.

Cnymnoro € nosutia O. I. Mapoukina, Axuit 3a-
3HaYae, 110 BMOTMBOBAHMM BBA)XKAETbCA PillleHHA,
y AKOMY MOTVBYBAaHHS Haby/lI0 CBOTO 3aBepLICHOTO
BUIJIANY BiITOBiHO 0 BUMOT 3aKoHY. IIpu mpomy,
Ha J[yMKY HayKOBILfl, OTPYMAaHHIO TaKOTO BUCHOBKY
nepefye Npollec — y CTaTUCTULL «I1ifi MOTMBYBAaHHAM
MPOIIOHYETHCA PO3YMITH II€BHI PO3pisHEHI MOTMBY Ta
HificTaBy, 110 3 SIB/IAIOTHCS, YTBOPIOIOTHCS Ta iCHYIOTD
y CBiZIOMOCTi C/Tig40ro, GOPMYIOTH J10TO BHYTPIIIHE
MIEPEKOHAHHA I CIOHYKAIOTb NiITM BUCHOBKY IIPO
HeOOXi{HICTb IPUIHATTS IEBHOTO IIPOLECYaTbHOTO
pilreHHs (BHYTPIIIHIN HpoOIlec 3MiCTOBHOTO HAalloB-
HeHHs 3HaHb CIig4oro). Y amHaMili MOTMBYBaHH:
PO3I/IARAETHCA SIK Tpoliec GOpMYITIOBaHHS (IMCHMO-
BOTO BUKJIa[leHHS, JOKYMEHTA/IbHOTO 0(OpM/IEHHS)
CIIiJ4MM y pillleHHi CYKYITHOCTi Ha/JIeKHMX i JOCTaT-
HiX paKTMYHMX, IPABOBYUX Ta €TUYHIX MOTMBIB 1 IifI-
cTaB jioro npuitHATTs» (Marochkin, 2014, s. 6).

Taxkuit migxin mouizbHO BM3HATM GaTaHCOM MK
pesynbTaTaMiy BUCHOBKIB eKCIIepTa SIK MiJJICYMKY J10r0
iHTEeNIeKTyanbHOI Iis/IBHOCTI Ta MOTMBYBaHHAM SIK Ha-
CITIiIKOM iHT€JIEKTya/IbHOI Ii/IbHOCTI 3 OLIIHKM [JOKa3iB
CIIiIYMM, IIPOKYPOPOM, CY[IOM, SIKMI1 HaJja€ IIpaBo He
MOTOJUTHCH i3 BUCHOBKOM eKcIlepTa. besyMoBHO, Bifl-
CYTHiCTb MOTMBYBaHH: HE3TOMIM 3 BUCHOBKOM eKcIlep-
Ta y IpOLeCyaJlbHOMY PpillleHHi JOBOJUTb HE3aKOH-
HICTb TaKOTO pillleHHs Ta HEOOIPYHTOBAHICTb.

BepxoBuuit Cyz BifCyTHICTb MOTHUBIB He3rofu
3 BYICHOBKOM €KCIlepTa B CY[OBMX PpillleHHAX BM3HAE
iCTOTHMM NOpYLIEHHAM BUMOT KPUMiHAJIbHOTO IIPO-
I[eCyaIbHOTO 3aKoHy. Tak, 30KpeMa, y IIOCTaHOBi Bif
22 mucromapa 2021 p. (crpaBa Ne 681/860/20; mpoBa-
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moxeHHs1 Ne 51-1963km21) cyp KacauiitHol iHCTaHIil 3a-
3HAYUB, 110 «3 OITIAMY Ha Te, 110 Y BUPOKY CY/AY IepLIol
iHcTaHLil BifcyTHE Oynb-siKe MOTMBYBAHHS He3TOAM
3 BIICHOBKOM eKcrepTa Bif 05 TpaHsa 2020 poky, Cyxn
BBaXXa€, 10 MiCLIeBUII CyJ, JOIYCTUB iCTOTHE IOPY-
HIeHHA BYMOT KPMMiHa/IbHOTO ITPOLIeCya/IbHOTO 3aKO-
HopaBcTBa» (V§, 2021, Lystopad 22, Postanova). Y mo-
craHoBi Bixg 18 TpaBHs 2020 p. (cripaBa Ne 321/950/18;
npoBafpkeHHs Ne 51-2km20) cyx y mocrartHiit mipi
BJ3HAB IIOBHMM BMOTHMBYBaHH:S HE3TOAM CyAy Iiep-
101 iHCTAHIT 3 BUCHOBKOM KOMICiiTHOI cyzoBoi Oypi-
BE€JIbHO-TE€XHIYHOI eKCIIEPTU3H, e MOTVMBAMY HE3r oM
3a3HAYEHO HENpPaBWIbHI PO3PaXxyHKM y BapTOCTi Ta
KinbKoCTi OymiBenbHUX MarepiamiB, TOOTO BMXiFHMX
[AHMX, K1 6y 00’€KTOM eKCIIePTHOTO JOCIIiKeHHs
(VS, 2020, Traven 18, Postanova).

Jocutb fmeTanbHO BMKIIA[IEHO MOTHMBM HE3TOmM
3 BMCHOBKOM CYJOBOI IICMXOJIOTO-JIiHTBICTMYHOL €K-
CrepTM3M B yxBaji AmenAuiitHoi manaty Bumoro an-
TUKOPYILiHOTO cyny Bif 12 6epesust 2021 p. (cnmpasa
Ne 554/5163/17; mpoBampkenHsa Ne 11-k/991/17/21).
V¥ Hill cypn anenAninHoL iHCTaHIIi 3a3HAYMB, 1O «Y BKa-
3aHOMY BMCHOBKY €KCIIepTaMM HAfIa€ThCsA caMe Iopu-
IOUYHA OLliHKa [iAM Ta BucaoBmoBaHHAM Ocoba_l6,
110, Ha JYMKY KOJIeTii CyjiiB, BUXOOWUTD 32 MeXKi TOBHO-
BA)XEHDb €KCIIEPTiB NpY NMPOBEJEHHI CY[J0BOI IICUXO/IO-
ro-JIiHrBicTMYHOI ekcrieptmsu. Ha mymKy konerii cyn-
Z1iB, BUpIIlIeHHs IUTaHHs HAsBHOCTI 200 BifICYTHOCTI y
KpVIMiHa/IbHOMY IIPOBAJPKEHHI O3HAK IPOBOKALiTHIX
Oiif 31 CTOpPOHM MpaliBHMKIB MOJlil € BUKIIOYHOK
KOMIIETEHIIIEI0 CYAy. A TOMY TaKMii BUCHOBOK He Mirl
OyTy B3ATMII O yBary CyfiOM IIepIIoi iHCTaHLil mpu
yXBa/leHHi BUPOKY SIK TaKUIA, 110 MICTUTD ¥ c06i BUCHO-
BKU 3 IUTaHb IpaBar. [Ipu boMy, MOTUBYIOUU CBOIO
nosuiiito, cyp rnocnascA Ha pimmenns €ECIUI y cpaBax
Dmitriyevskiy v. Russia, 3asiBa No 42168/06 Bif 3 >kOBT-
Hsa 2017 p., Ta Mariya Alekhina and Others v. Russia,
3agBa No 38004/12 Big 17 munus 2018 p. 110710 BUKO-
PUCTaHHA Cy[OBO-JIiHIBICTUYHNX €KCIIEPTU3 Y CYHOBIl
MpaKTULi HalliOHa/JIbHKUX CyHiB Ta aKLEHTYBaB yBary
Ha TOMY, IO «IOPUANYHY OLIHKY XapaKTepy CIipHUX
BUIC/IOB/IIOBaHb pOOWIN eKcepTH-(disIonory, a He Cyf,.
Cyp nuilie cXBasloBaB iX BUCHOBKM, HE3B)XXAI0UM Ha Te,
IO eKCIepPTHa OIiHKa ABHO BUXOAM/IA 33 PAMKM CyTO
MOBHUX IIMTaHb, TaKMX fAK, HAIPUKIAJ,, BU3HAUEH-
Hs 3Ha4€HHs KOHKPETHMX CJIiB Ta BMpasiB, i, O CyTi,
KBastidikyBana Ail 3aABHNUKIB 3 IPaBOBOI TOYKM 30pY.
Cyn BU3HAB TaKMil CTaH CIIpaB HENPUITHATHUM i Mifi-
KpeC/nB, U0 BCi IOpUANYHI MMTaHH:A NOBMHHI BUpilTy-
BaTuCs Tibku cymamm» (Apeliatsiina palata Vyshchoho
antykoruptsiinoho sudu, 2021, Berezen 12, Ukhvala).

HaykoBa HOBM3Ha
Poskputo Hesrofmy 3 BICHOBKOM eKCIIepTa
SAK pes3ylbTaT OLiHKM [JOKa3iB 3a BHYTpillIHIM IIe-
PEKOHaHHAM, BM3HaueHe IOHATTA. BMoKpeMieHO
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MpOLeCyasIbHi, a TAKOX iHTeNEeKTya/lbHi BIaCTUBOCTI,
AKi OPMYIOTb TaKy HE3TO/ly 3 BUCHOBKOM €KCIIepTa.

BucunoBku

AprymMeHTOBaHO, 1110 He3rojja 3 BUCHOBKOM eKC-
mepTa IijJi 4ac OLiHKU JJOKa3iB CTAHOBUTb PE€3Y/IbTaT
PO3YMOBO-MMCIEHHEBOI [ifA/IBHOCTI, IO IPYHTYETh-
Cs Ha MIi3HaHHI 3MiCTy BUCHOBKY CY/IOBOI €KCIIEpTU3U
Yy KpMMiHaJIbHOMY IIPOBAJPKEHHI Ta Ha aHalli3i B3ae-
MO3B I3KiB Mi>X HUM 3 iHIIMMM JOKa3aMM, SKi € B Ma-
Tepiaslax KpUMMiHaJIBHOTO NPOBA/KEHHA, a TAKOX i3
00’ €EKTUBHUM CBITOM.

Hesropa 3 BUCHOBKOM eKcIlepTa Mae€ fAK IIpolecy-
aJ/IbHi, TaK i iHTeNIeKTya/IbHi BracTuBOCTI. [IponecyanbHi
Bu3HaueHi KIIK Ykpaiun. [TonaratoTs BoHy, Io-Tiepiite,
y TOMY, 1110 He3rofja 3 BUCHOBKOM eKCIepTa CTaHOBUTb
Ppe3ynbTaT OLiHKY I0Ka3iB, SIKi € B HbOMY fIK €JIEMEHTY
IIpollecy HOoKa3yBaHHS; [TO-ApYyTe, He3rofia 3 BUCHOBKOM
eKcriepTa Ma€e OyTy MOTMBOBAHa; ITO-TPETE, MOTHBAILis
Mae OyTH CK/TaloOBUM e/IeMEHTOM Bi/ITIOBi{HOI [TOCTaHO-
B, YXBa/li, BUPOKY; IT0-4eTBEpTe, BiAIOBITHO, CY0 €K-
TOM TaKOl OLIHKM € CHIifumii, Mli3HaBad4, IPOKYpoOp,
cmigunit cypas, cyn (ocoba abo opraH, 10 37IICHIOE
IPOBA/PKEHHs). [HTeleKTya/IbHi BlIACTMBOCTI HE3TOIM
3 BUCHOBKOM €KCIIepTa € pe3y/IbTaToOM MICIEeHHEBOL

TisJIBHOCTI 3 y3ara/JbHEHH: JIOKas3iB Ta IX 3iCTaB/lIeHHA
3 BYICHOBKOM €KCIIEpTa Ha OCHOBi CMHTe3y Ta aHasli3y.
[pyHTYIOTbCS TaKi BIACTMBOCTI Ha JOCBifli 0cobu, sika
3[iJICHIOE OLIIHKY I0Ka3iB y BUCHOBKY €KCIIEpTa.

IIponecyanbHi i1 iHTeNEKTya/lbHI BIACTUBOCTI
He 3aBXIu 36irarorbcsa. Hesroma 3 BMCHOBKOM €Kc-
mnepra SIK pe3y/lbTaT iHTEEKTYaJbHOI JifA/MbHOCTI
Mo)ke OyTHU 37iiiCHEHa CTOPOHOIO 3aXMCTY (2 TaKoX
OyZIb-KIM, XTO O3HAIOMMBCS i3 BMCHOBKOM). YTiM,
MpoLeCyalbHUX MEXaHi3MiB I Takol He3rofu He
nepep6adeno unHHUM KIIK Ykpainn. ITpote cropo-
Ha 3aXJICTy Ma€ IPaBO B pasi HE3TOIM 3 BUCHOBKOM
eKCIIepTa 3asABUTH KIOIOTaHH:A IIPO BU3HAHHS JJOKa-
3y(iB) HegomycTMMMUM (M), KIOTIOTATI PO IPOBELEH-
Hs1 eKCIIepTy3y (IIOBTOPHOI, ZOJATKOBOI), CAMOCTIITHO
3a7y4UTH iHIIOTO €KCIepTa Ha JOTOBipHMX YMOBaX,
KJIOIIOTaT! IPO HOIMUT eKCIepTa CTigYMM CyAfero (Ha
TOCYOBOMY PO3CIIiIyBaHHi), CYZOM, BUCIIOBIIOBATH
CBOIO HE3TOZlY Y IPOMOBI, peIrIiKax.

Iopsaxu
Hemae.

Kondmikr inTepecin
HemMmae.
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DISAGREEMENT WITH THE EXPERT'S OPINION AS A RESULT
OF THE EVALUATION OF EVIDENCE BY INTERNAL CONVICTION

Abstract. Based on scientific sources and law enforcement practice, the article highlights certain aspects
of disagreement with the expert's opinion. The author analyses the guarantees provided to the expert's opinion
against the abuse of evidence by the subjects of evidence evaluation; interrogation of an expert as one of the ways to
clarify (specify, explain) the content of the expert's opinion; appointment of an additional or repeated examination
to evaluate the conclusions of the previous forensic examination; reviews of forensic expert opinions in criminal
proceedings; the subject of engaging a forensic expert to conduct a forensic examination; verification of the expert's
opinion as the basis for the formation of an internal conviction in the form of agreement or disagreement with the
expert's opinion. Methodology. General methods (induction, synthesis, system method), as well as special scientific
methods (special-legal method, comparative-legal) are used. Scientific novelty. The article describes disagreement
with an expert's opinion as a result of evaluation of evidence based on internal conviction, and defines the term. The
authors identifies the procedural and intellectual properties which form such a disagreement with an expert's opinion.
Results. 1t is proved that disagreement with the expert's opinion has both procedural and intellectual properties. The
procedural ones are defined by the Criminal Procedure Code of Ukraine. They consist in the fact that disagreement
with an expert's opinion is the result of an assessment of the evidence contained in it as an element of the evidence
process; disagreement with the expert's opinion must be motivated; the motivation must be a part of the relevant
decision, ruling, or judgment; accordingly, the subject of such assessment is an investigator, inquirer, prosecutor,
investigating judge, court (person or body conducting the proceedings). The intellectual properties of disagreement
with an expert's opinion are the result of a mental activity of summarizing the evidence and comparing it with the
expert's opinion on the basis of synthesis and analysis. Such properties are based on the experience of the person
evaluating the evidence in the expert's opinion. The authors argue that procedural and intellectual properties do not
always match. Disagreement with the expert's opinion as a result of intellectual activity may be made by the defense
(as well as by anyone who has read the opinion). There are no procedural mechanisms for such a disagreement under
current law. However, in case of disagreement with the expert's opinion, the defense party has the right to file a motion
to declare the evidence(s) inadmissible, request an expert examination (repeated, additional), independently engage
another expert on contractual terms, request that the expert be questioned by the investigating judge (during the pre-
trial investigation), the court, and express its disagreement in a speech or remarks.

Keywords: criminal procedure; evidence; proof; evidence assessment; expert opinion; disagreement with the
expert opinion.



